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CONDITIONAL SALE AGREEMENT daled as of
July 1, 1970, by and between the corporation named
in ltem 1 of Schedule A hereto, (hereinafter called
the Manufacturer or Builder, ag more particularly
set forth in Article 28 hereof), and Awmenicaxy REe-
FRIGERATOR TRaxsit ('ompraxy, a New Jersey corpora-
tion (hereinafter called the Vendee).

Wuereas the Builder has agreed to construct or cause
to be constructed and to ~cll and deliver to the Vendee,
and the Vendce has agrecd to purchase, the railroad
cquipment described in Schedule B attached hereto (here-
inafter called the Equipment);

Now THEreroRe, in consideration of the mutual prom-
ises, covenants and agreements hercinafter set forth, the
pariies hereto do hercby agree as follows:

ArticLe 1. Construction and Sale. The Builder will con-
struet the Fquipment and will sell and deliver it to the
Vendce and the Vendee will purchase from the Builder
and aecept delivery of and pay for the Equipment as
hereinafter provided, cach unit of whiech shall be con-
strueted in accordance with the specifications referred to
in Schedule B hereto and in accordance with such modifi-
cations thereof as may be agreed upon in writing between
the Vendee and the Builder (which speeifications and
modifications, if auny, are hereinafter called the Specifica-
tions), The design, quality and component partz of the
Equipment shall conform to all Interstate (‘fommeree C'om-
mission vequirements and specifications and to all stand-
ards recommended by the Assoeiation of American Rail-
roads interpreted as heing applicable fo railvoad equipment
of the character of the Firuipment as of the date of this
Agrcement,
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ArricLE 2. Delivery. The Builder will deliver the various
units of the Equipment to the Vendee at such point or
points within the United States of America as shall be
specified by the Vendee, freight charges, if any, prepaid
(unless the Vendee shall otherwise specify or direct), in
accordance with the delivery schedule set forth in Sched-
ule B hereto.

The Builder’s obligation as to time of delivery is sub-
ject, however, to delays resulting from causes beyond the
Builder’s reasonable control, including but not limited to
acts of God, acts of Government, such as embargoes, pri-
orities and allocations, war or war conditions, riot or civil
commotion, sabotage, strikes, differences with workmen,
accidents, fire, flood, explosion, damage to plant, equip-
ment or facilities, or delays in receiving necessary mate-
rials.

Notwithstanding the preceding provisions of this Ar-
ticle 2, any Equipment not delivered and accepted on or
before January 1, 1971, shall be excluded from this Agree-
ment and not included in the term ‘‘Equipment’’ as used
in this Agreement. In the event of any such exclusion the
Vendee and the Builder shall execute (a) an agreement
supplemental hereto limiting this Agreement to the Equip-
ment theretofore delivered and accepted hereunder and
(b) a separate agreement providing for the purchase of
such excluded Equipment by the Vendee, on the terms
herein specified, payment to be made in cash on delivery
of such Equipment either directly or by means of a con-
ditional sale, equipment trust or such other appropriate
method of financing the purchase as the Vendee and the
Builder shall determine.

The Equipment shall be subject to inspection and ap-
proval prior to delivery by inspectors or other authorized
representatives of the Vendee. Upon delivery of each unit,
the Vendee agrees to cause to be executed and delivered to
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the Builder, a certificate of aceeptance (hereinafter called
the Certificate of Aeceptance) executed by an agent desig-
nated by the Vendee slating that such unit has been in-
speeted and is aceepled by him on behalf of the Vendee,
has been completed in accordance with 1he Specifications
and is marked in accordance with Article 7 hercof. Such
Certificate of Acceptance shall be eonelusive evidence that
the unit of the Kquipment covered thereby has been de-
livered to the Vendee and conforms with the Specifica-
tions and is acceptable to the Vendee in all deiails.

On delivery of each of such units herennder, the Vendee
assumes with respect thereto the respousibility and risk
of loss.

ARrIcLE 3. Purchase I'vice and Payment. The base price
or prices per uunit of the Equipment, exclusive of interest
and freight churge~, are set forth in Schedule B hereto
{which price is hereinafter called the base priee). The
base price or prices shall be subject to incercasc or decrease
in accordance with Arlicle 4 hereof, and the term ‘‘Pur-
chase Price’’ as used herein shall mean the base price or
prices as =o increased or decreased.

The Equipment shall be settled for ou once or niore
Closing Dates (fixed as hereinafter provided) as specified
in Ttem 2 of Schedule A hereto (the Equipment settled
for on each such Closing Date being hereinafter called a
Group); provided, however, that, if there shall at any
time have been delivered to and aceepted by the Vendee
units of the Equipment, and the Builder shall be prevented
by any one or more of the causes referred to in the second
paragraph of Arficle 2 hereof from delivering additional
units for a period of 30 day= or more following the last
date of delivery with respect fo such delivered and ac-
cepled units, such delivered and accepted units «hall con-
stitute an addifional Group for the purpose of setilement.
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The Vendee hereby acknowledges itself to be indebted
to the Manufacturer in the amount of, and hereby prom-
ises to pay in cash to the Manufacturer at the office of the
Manufacturer, or at such other place as the Manufacturer
may designatle, the Purchase Pricc of the Equipment and
prepaid freight, as follows:

(a¢) On each Closing Date (as hereinafter defined)
with respect to each Group:

(i) the amount, if any, by which the estimated
aggregate Purchase Price of units of Equipment
in such Group as stated in the invoice or invoices
for such units (hereinafter called the ‘‘Interim
Invoiced Purchase Price’’) execeds the amount
set forth in Item 3 of Schedule A hereto (herein-
after called the ‘‘Committed Amount’’), multi-
plied by the number of units in such Group; and

(#¢) the amount, if any, of prepaid freight paid
by the Builder in respeect of such units upon ship-
ment thereof from the Builder’s plant to the place
for delivery thereof designated by the Vendee;

(b) Upon receipt of a final certificate of aggregate
Purchase Price (hereinafter called the Final Certifi-
cate) for all Groups, the amount, if any, by which the
final aggregate Purchase Price of all Groups, as stated
in the final invoice or invoices therefor (hereinafter
called the Final Invoiced Purchase Price), shall ex-
ceed that portion of the Final Invoiced Purchase
Price paid or to be paid pursuant to subparagraphs
(a) and (¢) of this paragraph;

(¢) In 14 consccutive equal (except for appropriate
adjustment of the final instalment in case the amount
payable pursuant to this subparagraph (¢) shall not,
when divided by 14, result in an amount ending in
an integral cent) semi-annual instalments, as herein-
after provided, the lesser of the Final Invoiced Pur-
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chase Price and the Committed Aniount multiplied by
the number of units of the Equipment delivered here-
under.

If this Agreemeni shall have been assigned by the
Builder, the obligations of the Vendee under subpara-
graph (b) of the preceding paragraph of this Article 3
shall be an unsecured obligation and the Builder shall not
have any lien on, or claim against, the Equipment or any
part thereof in respect of snch obligation.

The first instalment of the portion of the PPurchase
Price of cach Group pavable pursuant to subparagraph
(¢) of the third parauraph of this Article 3 shall he pay-
able on January 1, 1971, and subsequeni instalments shall
be payable remi-annually thereafter on July 1 and Janu-
ury 1, through July 1, 1977. The unpaid portion of such
indehtednesy #hall bear interest, from the respeetive (Clos-
ing Dates or, in the case of any portion thereof owing
hy rcazon of the faet that the Final Iuvoiced Purchase
Price exceeds the aggregate of the Group Invoiced Pur-
chase Prices, from the tenth business day afier delivery
of the Final Certificate, regardless of any posiponement
thereof pursuani to the provisions of any assignment of
this Agreement, at a rate per ammum equal to the best
rate of Mereantile Trust Company National Association
for loans of 90-day maturity 1o substantial and responsible
commercial borrowers (hercinafter called the Prime Rate)
as from time {o fime in cffeet. Each change in sueh in-
terest rate shall take effeet on the first day of the month
following the change in such Prime Rate. Such interest
shall he payable scrui-annually on the dates of maturity
of principal as ahove set forth.

Anything herein contained to the contrary notwithstand-
ing, the Interim Tnvoiced Purchase Prieex shall he so fixed
that they will not exceed, in the aggregate, the Final
Tovoiced Purchase Priee. The Final Certificate shall he
delivered on or before January 1, 1971.
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The term ‘‘Closing Date’’ with respeet to any Group
of the Equipment shall mean such date, not more than 10
business days following presentation by the Builder to the
Vendee of the invoice for such Group and the Certificates
of Acceptance in respect thereof, as shall be fixed by the
Vendee by written notice delivered to the Manufacturer
at least 5 business days prior to the Closing Date desig-
nated therein., The term ‘‘business days’’ as used herein
means calendar days, excluding Saturdays, Sundays and
holidays.

Interest under this Agrecment shall be determined on
the basis of a 360-day year of twelve 30-day months.

The Vendee will pay, to the extent legally enforceable,
interest at the rate of 104 per annum upon all amounts
remaining unpaid after the same shall have become due
and payable pursuant to the terms hereof, anything herein
to the contrary notwithstanding.

All payments provided for in this Agreement shall be
made by the Vendee in such coin or currency of the United
States of America as at the time of payment shall be legal
tender for the payment of public and private debts.

The Vendee may, at its option, at any time, prepay
any or all of the principal instalments, without premium,
in the inverse order of maturity; provided, however, that
if such prepayment shall be made directly or indirectly
from proceeds of borrowings, a premium shall be payable
in the amount of % of 1% per annum upon cach instal-
ment so prepaid from the date of prepayment to the date
upon which such instalment is due.

ArticLE 4. Changes in Prices. The base price or prices
of the Equipment are subject to incrcase or decrease as
may be agreed to by the Builder and the Vendee, and in
accordance with the Builder’s Proposal referred to in
Schedule B hercto, as such Proposal shall be from time
to time amended.
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ArticLe 5. Taxes. All payments to be made by the
Vendee hereunder will be free of expense to the Manufac-
turer for collection or other charges and will be free of
expense to the Manufaeturer in respeet of the amount of
any local, state or federal taxes (other than income,
gross receipts [exeept gross receipts taxes in the nature
of sales taxes], excess profits and similar taxes) or
licenses hereafter levied or imposed upon, or measured by,
this Agreement or auy sale, use, payment, <hipment, de-
livery or {ransfer of title under the terms hereof, all of
which expenses, {axes and liecenses the Vendee assumes and
agrecs to pay on demand in addition to the indebtedness
in respect of the Purchase Price of the Equipment. The
Vendee will also pay promptly all taxes and assessments
which may be imposed upon the Equipment delivered to
it or for the use or operation thereof by the Vendec or
upon the eamings arising therefrom or upon the Manu-
facturer solely by rveason of its ownership thereof and
will keep at all times each unit of the Equipment free
and clear of all taxes and assessments which might in
any way affect the title of the Manufacturer or result
in a licn upon any unit of the Iquipment: provided, houw-
crer. that the Vendee shall he under no obligation to
pay any {axes, assessments, licenses, charges, fines ov
penalties of any kind so long as it is conlesting in good
faith and by appropriate legal proceedings such taxes,
assessments, licenses, charges, fines or penalties and the
non-payment thercof does noi, in the opinion of the Manu-
facturer, adversely affect the properiy or rights of the
Manufacturer hercunder. If any such cxpenses, taxes,
asxessnments, lieenses, charges, fines or penaltier shall have
heen charged or levied against the Mavufacturer direetly
and paid by the Manufacturer, the Vendee shall reimburze
the Manufacturer on preseniation of an invoice therefor:
prorided. further, that the Vendee shall not he oblirated
to reimburse the Manufacturer for any expenses, taxes,
assessments, licenses, charges, fines or penaltics so paid
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unless the Manufacturer shall have been legally liable in
respect thereof, or unless the Vendee shall have approved
the payment thereof.

ArticLe 6. Title to the Equipment. The Manufacturer
shall and hereby does retain the full legal title to and prop-
erty in the Equipment delivered to the Vendee hereunder
until the Vendee shall have made all of the payments here-
under and shall have kept and performed all its agree-
ments herein contained, notwithstanding the delivery of
the Equipment to and the possession and use thereof by
the Vendee as herein provided. Any and all additions to
the Equipment and any and all replacements of the Equip-
ment and of parts thereof and additions thereto shall con-
stitute accessions to the Equipment and shall be subject
to all the terms and conditions of this Agreement and
included in the term ‘‘Equipment’’ as used in this Agree-
ment.

When and only when the Manufacturer shall have been
paid the full indebtedness in respect of the Purchase Price
of all the Equipment together with interest and all other
payments as herein provided, and all the Vendee’s obli-
gations herein contained shall have been performed by the
Vendee, absolute right to the possession of, title to and
property in the Equipment shall pass to and vest in the
Vendee without further transfer or action on the part of
the Manufacturer, except that the Manufacturer, if re-
quested by the Vendee so to do, will then execute a bill
or bills of sale of the Equipment transferring its title
thereto and property therein to the Vendee or upon its
order free of all liens and encumbrances created hereby
and deliver such bill or bills of sale to the Vendee at its
address specified in Article 24 hercof, and will then exe-
cute and deliver at the same place, for record or for filing
in all necessary public offices, such instrument or instru-
ments in writing as may be necessary or appropriate in
order then to make clear upon the public records the title
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of the Vendee to the Egquipment. The Vendec hereby
waives and releases any and all rights, existing, or that
may be aequired, in or to the payment of any penalty,
forfeit or damages for failure to execute and deliver such
bill or bills of sale or to file any certificate of payment in
compliance with any law or statute requiring the filing
of the same, execept for failure 10 execute and deliver such
bill or bills of sale or such instrument or instruments
within a reasonable time after written demand of the
Vendee.

ArricLe 7. Mwrking of Equipwment. The Vendee will
cause each unit of the Equipment delivered to it to be kept
numbered with the identifying number as sef out in Sched-
ule B hereto aud will cau~e cach side of each such unit to
be kept plainly, distinetly, permanently and conspicuously
marked, by a metal plate or otherwisze, in letters not less
than one-half inch in height, with the name of the Manu-
facturer followed by the word ‘‘Owmner’' or other appro-
priate words designated by the Manufacturer, with appro-
priate changes thereof and additions thereto as from time
to time may be required by law in order to protcet the
title of the Manufacturer to the Equipment and its rights
under this Agreement. The Vendee will not place any unit
of the Equipment which shall have been delivered to it
hereunder in operation or exercise any control or dominion
over any such unit unless cach side of such unit shall have
been so marked and will replace promptly any such plate,
or renew any such marking, which may be removed, de-
faced or destroved. The Vendee will not change the num-
bers of any such units except with the consent of the
Manufacturer and in accordance with a statement of new
numbers to he substituted therefor, which statement previ-
ou-ly shall have been filed with the Manufacturer by the
Vendee and shall promptly be filed and recorded by the
YVendee with the Interstate Commerce Commission in ae-
cordance with Section 20c¢ of the Interstate Commerce Act
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and in all other public offices where this Agreement shall
have been filed, registered, recorded or deposited.

Except as above provided, the Vendee will not allow
the name of any person, association or corporation to be
placed on the Equipment as a designation that might be
interpreted as a claim of ownership; provided, however,
that the Vendee may cause the Equipment to be lettered
with the name, emblem, or initials of the Vendee or with
the name, emblem, or initials of a subsidiary or affiliated
company controlling or controlled by the Vendee or may
letter it in some other appropriate manner for conven-
ience of identification of the interest of the Vendee therein,
or if the Equipment is sublet or used as permitted by
Article 13 hereof, the name of such lessce or user or the
service to be furnished thereby may be lettered thereon.

ArticLE 8. Lost, Destroyed or Damaged Equipment. In
the event that any unit of the Equipment shall be worn out,
lost, destroyed, irreparably damaged or otherwise ren-
dered permanently unfit for use from any cause what-
soever (such occurrences being hereinafter called ‘‘Cas-
ualty Occurrences’’) prior to the payment of the full
indebtedness in respect to the Purchase Price of the
Equipment, together with interest thereon and all other
payments required hereby, the Vendee shall, within 30
days after it shall have been determined that such unit
has suffered a Casualty Occurrence, fully inform the Manu-
facturer in regard thereto. On or before March 1 in each
year the Vendee shall pay to the Manufacturer a sum
equal to the fair value of all units of the Equipment having
suffered a Casualty Occurrence in the preceding calendar
vear in respect of which a payment shall not theretofore
have been made to the Manufacturer as hereinafter
provided: prowided. howerer, that from time to time, in
any calendar year, when the total fair value of the units
of the Equipment having suffered a Casualty Occurrence
(exclusive of units of the Equipment having suffered a
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Casualty Oeccurrence in respect of which a payment shall
theretofore have been made to the Manufacturer pursu-
ant to this Article 8) shall exceed $100,000, the Vendee,
within 30 days of such event, shall pay to the Manufac-
{urer a sum equal to the fair value of such units.

For all purposes of this Article 8 the value of any unit
suffering a Casualty Occurrence shall be the Purchase
Price of such unit less depreciation at a rate not in excess
of 6% per annum for the period clapsed since the date of
delivery and acceptance of such unit to the date of the
(Casualty Occurrence in respect thereof.

Any money paid to or received by the Manufacturer
pursuant to this Article 8 shall, so long as none of the
events of default specified in Article 18 hereof shall have
occurred and be continuing, be applied, in whole or in
part, as the Vendeec may dircet in a written instrument
filed with the Manufacturer, to prepay indebiedness in
respect of the Purcha~e Price of the Equipment hereunder
or to or toward the cost of a unit or units of standard
gauge railroad cquipment (other than work or passenger
equipment) firsl put into serviee no earlier than July
1, 1970, to replace such unit having suffered a Casualty
Occurrence, as the Vendee may direet in such written in-
strument. In case any such money shall be applied to pre-
pay indebtedness, it shall be so applied to instalments of
the indebtedness hercunder thereafter falling due in the
inverse order of their maturities (but without premium
and whether or not such amount shall he sufficient to pre-
pay one or more entire instalments). In case of replace-
ment the amount {o he paid by the Manufacturer in respect
of any replacing mmit shall not exceed the lessor of the cost
of such unit or the amouni which such unit would have
cost if acquired on the earliest date when any of such
money was paid to the Manufacturer and the Vendee
shall pay anv additional coxt of such unit. The amount
which any such replacing nuit would have cost if acquired
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on the earliest date when any of such money was paid to
the Manufacturer and the applicable rate of depreciation
on the replaced unit shall be conclusively determined
by the certificate of the President, a Vice President, the
Treasurer, or the Controller or other Chief Accounting
Officer of the Vendee.

The Vendee will cause any replacing unit to be plated
or marked as provided in Article 7 hereof. Any and all
such replacements of Equipment shall constitute accessions
to the Equipment and shall be subject to all of the terms
and conditions of this Agreement as though part of the
original Equipment delivered hereunder and shall be in-
cluded in the term ‘‘Equipment’’ as used in this Agree-
ment. Title to all such replacements shall be free and clear
of all liens and encumbrances and shall be taken initially
and shall remain in the name of the Manufacturer subject
to the provisions hereof, and the Vendee shall execute,
acknowledge, deliver, file and record all such documents
and do any and all such acts as may be necessary to cause
such replacements to come under and be subject to this
Agreement and to protect the title of the Manufacturer
to such replacements,

Whenever the Vendee shall file with the Manufacturer
pursuant to the foregoing provisioins of this Article 8, a
written direction to apply money to or toward the cost of
a replacing unit of new standard gauge railroad equip-
ment, the Vendee shall file therewith:

(1) a certificate of the President, a Vice President,
the Treasurer, or the Controller or other Chief Aec-
counting Officer of the Vendee certifying that such re-
placing unit is standard-gauge railroad equipment
(other than work or passenger equipment) first put
into service no carlier than July 1, 1970, and has
been plated or marked as required by the provisions
of this Article 8 and certifying the cost of such re-
placing unit and the amount which such replacing
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unit would have cost if acquired on the earliest date
when any such money was paid to the Manufacturer;
and

(2) an opinion of counsel for the Vendee that title
to such replacing unit is vested in the Manufacturer
free and clear of all claims, liens, seeurity interests
and other cneumbrances, and that such unit has come
under and become subjeet to this Agreement.

So long as none of the events of default specified in
Article 18 hereof shall have occurred and be continuing,
any money paid to the Manufacturer pursuant to this
Article 8, shall, if the Vendee shall in writing so direct,
be invested, pending its application as hereinabove pro-
vided, in such dircet obligations of the United States of
America, maturing m not more than five years from the
date of sueh investnient (hereinafter called Government
Sceurities), as may be specified in such written direction.
Any such obligations shall from time to time be sold and
the proceeds rcinvested in such Government Securities
as the Vendee may in writing direct. Any Government
Securities shall be sold by the Manufaeturer at or about
the time vequired for the application of the proceeds
thercof to the prepayment of the indebiedness in respect
of the Purchase Price if such application is requested by
the Vendee as hereinabove provided or is otherwise re-
quired by the proviczions of this Article 8. Any interest
or earned discount received by the Manufacturer on any
Government Seeuritics shall he held by the Manufacturer
and applicd as hercin provided. Upon the disposition of
any Government Securities by the Manufacturer pursuant
hereto, whether at maturity or by sale or redemption or
otherwise, any amounts received thereon, including any
inferest received by ihe Manufacturer upon or prior to
such disposition, up to the cost (ineluding acerued in-
terest or carned discount) thercof, shall be held by the
Manufacturer for application pursuant to this Article §,
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and any excess shall be paid to the Vendee. If the
amounts so received on such Government Securities (in-
cluding such interest or earned discount) shall be less
than such cosi, the Vendee will promptly pay to the Manu-
facturer an amount equal to such deficiency. The Vendee
will pay all expenses incurred by the Manufacturer in
connection with the purchase and sale of Government Se-
curities.

In the event that any moncys paid to, or held by, the
Manufacturer pursuant to this Article 8 are applied to the
prepayment of indebtedness in respect of the Purchase
Price the Vendee will pay to the Manufacturer on the date
of such application interest then accrued and unpaid on
the indebtedness so prepaid.

If one of the events of default specified in Article 18
hereof shall have occurred and be continuing, then so long
as such event of default shall continue all money then held
by the Manufacturer pursuant to this Article 8 (including
for this purpose Government Securities and interest
thereon) shall be applied by the Manufacturer as if such
money were money received upon the sale of Equipment
pursuant to Article 19 hereof.

ArticLe 9. Maintenance and Repair. The Vendee will
at all times maintain the Equipment in good order and
repair at its own expense.

ArticLe 10. Builder’s Warranty of Material and Work-
manship. The Builder warrants that the Equipment will
be built in accordance with the requirements, Specifica-
tions and standards set forth or referred io in Article 1
hereof and warrants the Equipment to be free from de-
fects in material and workmanship (except as to special-
ties incorporated therein specified by the Vendee and not
manufactured by the Builder) under normal use and serv-
ice, the Builder’s obligation under this Article 10 being
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limited to making good at its plant, any part or paris of
any unit of the Equipment which shall, within one year
after the delivery of such unit to the Vendee, be returned
to the Builder (nnless refurn is waived by the Builder in
writing) with transportation charges prepaid and which
the Builder’s cxamination shall dislosc to its satisfaction
to have been thns defective. In no event shall the Builder
be liable 1o anyone {for any incidental, special or conse-
quential damages of any kind. The forcgoing warranty
of the Builder ix expressly in lieu of all other warranties
expressed or implied and of all other obligations or lia-
bilities on the part of the Duilder, exeept for its obliga-
tfions under Articles 1, 2 and 16 bercof, and the Builder
neither asxsumes nor authorizes any person 1o assume for
it any other liability in conneelion with the consiruetion
and delivery of the Equipment, exeept as aforesaid.

Arrroes 11 Compliopee With Laws giwd Rules, During
the term of this Agreement the Vendee will comply and
will require lesscex or users of the Equipment to comply
in all respeets with all laws of the jurisdicetions in which
operations involving the Fguipment may extend, with the
interchange rules of the Asxociation of American Rail-
roads, and with all lawful rule~ of the Intersiate Com-
merce (onnnission and any other legislative, executive,
administrative or judicial body exereizing any power or
juri=diction over the Hquipment, to the extent that such
Jaws and rules affect the oprration or use of the Equip-
ment; and in the event thal sueh laws or rules require the
alteration of the Fauipment, the Vendee will conform
therewith, at ilx expense, and will maintain the same in
proper condition for operation under sueh laws and rules,
provided, howerer. that the Vendee may., in good faith,
coniest the validity or applieation of any such law or rule
in any reaxonable mauner which does not, in the opinion
of the Manufacturer, adversely affect the property or
rights of the Manufacturer hereunder.
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ArticLe 12. Reports and Inspections. On or before
March 1, in each year, commencing with the year 1971,
the Vendee will furnish to the Manufacturer a signed
statement showing, as at the preceding December 31, the
amount, description and numbers of all units of the Equip-
ment that may have been worn out, lost, destroyed, ir-
reparably damaged or otherwise rendered permanently
unfit for use, whether by accident, or otherwise, during
the preceding calendar year, and such other information
regarding the condition and state of repair of the Equip-
ment as the Manufacturer may reasonably request. The
Manufacturer shall have the right, by its agents, but shall
be under no obligation to inspect the Equipment and the
Vendee’s records with respect thereto once in every year.

ArticLe 13. Possession and Use. Vendee, so long as it
shall not be in default under this Agreement, shall be en-
titled to the possession of the Equipment and also to lease
the Equipment to, or permit its use under the terms of car
contracts by, lessees, railroads or other responsible in-
dustries or users, upon lines of railroad in the United
States of America, but only upon and subject to all the
terms and conditions of this Agreement.

ArrticLg 14. Prohibition Against Liens. The Vendee will
pay or satisfy and discharge any and all sums claimed by
any party by, through or under the Vendee or its succes-
sors or assigns, which, if unpaid, might become a lien or a
charge upon the Equipment, or any unit thereof, equal or
superior to the title of the Manufacturer thereto, but shall
not be required to pay or discharge any such claim so
long as the validity thereof shall be contested in good
faith and by appropriate legal proceedings in any reason-
able manner and the non-payment thereof does not, in the
opinion of the Manufacturer, adversely affect the property
or rights of the Manufacturer hereunder,
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Arricre 15, Fendee's Indemities. The Vendee agrees to
indemuify and save harmless the Manufacturer from and
against all losses, damages, injuries, liabilities, claims, and
demands whatsoever, regardless of the cause thereof, and
expenses in connection therewith, including counsel fecs,
arising out of retention by the Manufacturer of title to the
Equipment or out of the use and operation thereof by the
Vendee or other users during the period when title thereto
remains in the Manuofacturer. This eovenant of indemnity
shall eontinue in full force and effeet notwithstanding the
full payment of the indebtedness in respect of the Pur-
chase Price and the eonveyance of the Equipment, as pro-
vided in Article 6 hereof, or {he fermination of this Agree-
ment in any manner whatsoever.

The Vendee will bear the risk of, and shall not be re-
leased from its obligations hercunder in the event of, any
damage to or the dustruction or loss of any unit of or all
the Equipment; provided, howerer, that the Builder shall
not be reliecved from its warranty covering iuaterial and
workimanship hereinhefore in Article 10 set forth.

ArtioLr 16. Patent Indemnities. Fixcept in casex of de-
signs, articles and materials speeified by the Vendee and
not manufactured by the Builder, the Builder agrees to in-
demmify, proieet and hold harmless the Vendee from
and agaiust any and all liability, elaims, demands, costs,
charges and expenses, including royalty payments and
counsel fees, in any manner imposed upon or aceruing
against the Vendee or its assigns because of {he ure in or
about the construction or operation of the Equipment or
any unit theveof, of any design, article or wmaterial in-
fringing or elaimed to infringe on any United States pat-
ent or other right; and the Veudee likewise will indem-
nify, protect and hold harmless the Manufacturer from
and against any and all liability, claims, demands, costs,
charges and cxpenscs, including royalty payments and



counsel fees, in any manner imposed upon or accruing
against the Manufacturer because of the use in or about
the construction or operation of the Equipment, or any
unit thercof, of any design, article or material specified by
the Vendee and not manufactured by the Builder which in-
fringes or is claimed to infringe on any United States pat-
ent or other right. The Builder agrees to and hereby does,
to the extent legally possible without impairing any claim,
right or cause of action hereinafter referred to, transfer,
assign, set over and deliver to the Vendee every claim,
right and cause of action which the Builder has or here-
after shall have against the seller or secllers of any designs,
articles or materials speeified by the Vendee and pur-
chased or otherwise acquired by the Builder for use in or
about the construction or opcration of the Equipment, or
any unit thereof, ou the grounds that any such design,
article or material or operation thercof infringes or is
claimed to infringe on any United States patent or other
right, and the Builder further agrees to execute and de-
liver to the Vendee, or its assigns, all and every such
further assurance as may be reasonably requested by the
Vendee, or its assigns, more fully to effectuate the as-
signment, transfer and delivery of every such claim, right
and cause of action. The Builder will give prompt notice
to the Vendee of any claim known to the Builder from
which liability may he charged against the Vendee here-
under, and the Vendeec will give prompt notice to the
Builder of any claim known to the Vendee from which
liability may be charged against the Builder hereunder.

ArticLE 17. Asstgnments. The Vendee will not sell, as-
sign, transfer or otherwise dispose of its rights under this
Agreement or, exeept as provided in Article 13 hereof,
transfer the right to possession of any unit of the Equip-
ment without first obtaining the written consent of the
Manufacturer. An assignment or transfer to a company
or other purchaser (including a successor corporation by
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consolidation or merger) which shall acquire all or sub-
stantially all the properties of the Vendee and which, by
exeeution of an appropriate instrument satisfactory to the
Manufacturer, shall assume and agree to perform ecach and
all of the obligations and covenants of the Vendee here-
under, shall not be decmed a breach of this covenant.

All or any of the rights, benefits and advantages of the
Manufacturer under this Agrecment, including the right
to receive the paymenis herein provided to be made by
the Vendee, may be assigned by the Manufacturer and
recassigned by any assignee at any time or from time to
time. No such assignment shall subject any assignee to,
or relieve the Builder from, any of the obligations of the
Builder to consiruet and deliver the Equipment in ac-
cordance herewith or to rexpond to its warranties and in-
demnities contained in Articles 10 and 16 hereof, or re-
lieve the Vendee of its obligations to the Builder under
Articles 2, 3, 10, 15 and 16 and subparagraphs (a) and
(b) of the third paragraph of Article 3 hereof or any
other obligation which, according to its terms and context,
iy intended to survive an assignment.

Upon any such assignment either the assignor or the
assignee shall give written notiec to the Vendee, together
with a counterpart or copy of such assignment, stating
the identity and post office address of the assignee, and
such assignee shall by virtue of such assignment aequire
all of the Manufacturer’s right, title and interest in and
to the Equipment, or in and to a portion thereof, as the
case may be, subject only to such reservations as may be
contained in such assignment. From and after the receipt
by the Vendee of the notifieation of any such assignment,
all payments thereafter to he made hy the Vendee here-
under shall, to the extent so assigned, be made to the
asvignee al the addrvess of the assignee specified in the
aforesaid notice.



The Vendee recognizes that it is the custom of railroad
equipment manufacturers to transfer or assign agreements
of this character and understands that the transfer or as-
signment of this Agrecement, or of some or all of the rights
of the Manufacturer hereunder, is contemplated. The Ven-
dee expressly represents and agrees, for the purpose of
assurance to any person, firm or corporation considering
the acquisition of this Agrecement or of all or any of the
rights of the Manufacturer hereunder, and for the pur-
pose of inducing such acquisition, that in the event of
such transfer or assignment by the Manufacturer as here-
inbefore provided the rights of such assignee to the entire
unpaid indebtedness in respeet of the Purchase Price or
such part thercof as may bhe assigned, together with inter-
est thereon as well as any other rights hereunder which
may be so assigned, shall not be subject to any defense,
setoff, counterclaim or recoupment whatsoever arising out
of any breach of any obligation of the Builder in respect
of the Equipment or the manufacture, construction, de-
livery or warranty thereof, or in respect of any indemnity
herein contained, nor subject to any defense, setoff, coun-
terclaim or rccoupment whatsoever arising by reason of
any other indebtedness or liability at any time owing to
the Vendee by the Builder. Any and all such obliga-
tions, howsoever arising, shall be and remain enforceable
by the Vendee against and only against the Builder.

In the event of any such transfer or assignment, or suc-
cessive transfers or assignments by the Manufacturer, of
title to the Equipment and of the Manufacturer’s rights
hereunder in respeet thereof, the Vendee will, whenever
requested by such transferce or assignee, change the name
plates or other marking on each side of cach unit of the
Equipment so as to indicate the title of such transferee
or assignee to the Equipment, such plates or other mark-
ing to bear such words or legend as shall be specified
by such transferee or assignee, subject to requirements
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of the laws of the jurizdietions in which the Equipment
shall be operated relating to such plates or other mark-
ing for use on railroad equipment covered by conditional
sale agreements. The cost of such plates or other mark-
ing with respect to the first assignee of this Agreement
shall Iie borne by {he Vendee. The cost of such plates or
other marking in conncetion with any subsequent assign-
ment will he borne by the subsequent transferce or as-
signee.

In the event of any such transfer or assignment prior to
the completion of delivery of the Equipment, the Vendee
will, in connection with each settlement for a Group of
Equipment subsequent to such transfer or assignment, de-
liver to the assignece at least 5 business days prior to the
Closing Date with respect to sueh Group, all documents
required by the terns of such transfer or assignment to
be delivered to such assignec in connection with such set-
tlement iv such number of counterparts as may reasonably
be requested.

If thig Agrveement shall have becen assigned by the
Builder, and the assignee shall not make payment to the
Builder with respeet to uuits of Eyuipment as provided
in the instrument making such assignment, the Builder
will promptly notify the Vendee of such event and if such
payment shall not have been previously paid hy the as-
signee, the Vendee willl not later than 90 days after the
date such payment was due, pay or cause to he paid to the
Builder the agsgregate Purchase Price of such wnits,
together with interest from the date such payment was
due to the date of pavment by the Vendee at the rate of
10%. per annum,

Arrierr 18, Defedts. In the evenl thal any one or more
of the following vvents of default shall occur and he con-
tinuing, to wit:


file:////ill

—_22 —

(a) The Vendee shall fail to pay in full, when due
and payable hereunder, any sum payable by the Ven-
dee as herein provided for indebtedness in respect of
the Purchase Price of the lkiquipment or for interest
thercon and such failure shall continue for more than
10 business days; or

(b) The Vendec shall, for more than 30 days after
the Manufacturer shall have demanded in writing per-
formance thercof, fail or refuse to comply with any
covenant, agreement, term or provision of this Agree-
ment on its part to be kept or performed or to make
provision satisfactory to the Manufacturer for such
compliance; or

(¢) Any proceedings shall be commenced by or
against the Vendee for any relief which includes, or
might result in, any modification of the obligations of
the Vendee hereunder under any bankruptcy or in-
solvency law, or law relating to the relief of debtors,
readjustments of indebtedness, reorganizations, ar-
rangements, compositions, or cxtensions, and, unless
such procceding shall within 30 days from the filing
or effective date thereof be dismissed, nullified, stayed
or otherwise rendered ineffective (but then only so
long as such stay shall continue in force or such in-
effectiveness shall continue), all the obligations of
the Vendee under this Agreement shall not have
been duly assumed in writing, pursuant to a court
order or decree, by a trustee or trustees or receiver
or receivers appointed for the Vendee or for its
property in conncetion with any such proceedings in
such manner that such obligations shall have the same
status as obligations incurred by such trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 dayvs after such pro-
ceedings shall have heen commenced, whichever shall
be earlier; or
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(d) The Vendee shall make or suffer any unauthor-
ized assignment or transfer of this Agreement or any
interest herein or any unauthorized transfer of the
right to possession of any unit of the Equipment;

then at any time after the occurrence of such an event of
default the Manufacturer may, upon written notice to the
Vendee and upon compliance with any legal requirements
then in force and applicable to such action by the Manu-
facturer, deelare the entire indebtedness in respeet of the
Purchase Price of the Fquipment together with the in-
terest therecon then acerued and unpaid, immediately due
and payable, without further demand, and thereafter the
aggregate of the unpaid balance of such indebtedness and
interest shall bear interest from the date of such declara-
tion at the rate of 10% per annum, to the extent legally
enforceable, and the Mauufacturer shall thereupon be en-
titled to recover judgment for the entire unpaid balance
of the indcbtedness in respect of the Purchase Price of
the Equipment so payable, with interest as aforesaid, and
to collect such judgment out of any property of the Vendee
wherever situated.

The Manufacturer may at its election waive any such
event of default and its consequences and reseind and
annul any such declaration by notice to the Vendee in
writing to that effect. If at any time after such declaration
all sums which shall have become due and payable by
the Vendee hereunder (other than indebtedness which
shall have become due and payable solely by reason of
such declaration) shall be paid by the Vendee (with in-
terest at the rate of{@% to the extent legally enforce-
able) before any sale or lease of any of the FKquipment,
and everv other default in the observance or perform-
ance of any covenant or condition hereof shall be made
good or secured to the satisfaction of the Manufacturer,
or provision deemed by the Manufacturer to be adequate



shall be made therefor, then, and in every such case, the
Manufacturer shall waive any such event of default and
its consequences and rescind and annul any such declara-
tion. Upon any such waiver the respective rights of the
parties shall be as they would have been if no such de-
fault had existed and no such declaration had been made.
Notwithstanding the provisions of this paragraph, it is
expressly understood and agreed by the Vendee that time
is of the essence of this Agreement and that no such
waiver, reseission or annulment shall extend to or affect
any other or subsequent default or impair any rights or
remedies consequent thereon.

ArticLE 19. Remedies. If an event of default shall have
occurred and be continuing as hereinbefore provided,
then at any time after the entire indebtedness in respect
of Purchase Price shall have been declared immediately
due and payable as hereinbefore provided and during
the continuance of such default, the Manufacturer, to the
extent not prohibited by any mandatory requirements
of law, may, upon such further notice, if any, as may be
required for compliance with any mandatory require-
ments of law applicable to the action to be taken by the
Manufacturer, take or cause to be taken by its agent or
agents immediate possession of the Equipment, or any
unit thereof, without liability to return to the Vendee
any sums theretofore paid and free from all claims what-
soever, except as hereinafter in this Article 19 expressly
provided, and may remove the same from possession and
use of the Vendee or any lessee or user of the Equipment
and for such purpose may enter upon the Vendee’s prem-
ises where the Equipment may be located and may use
and employ in connection with such removal any supplies,
services and aids and any available trackage and other
facilities or means of the Vendee, with or without process
of law.
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In case the Manufacturer shall righifully demand pos-
session of the Equipment in pursuanee of this Agreement
and shall rcasonably designate a point or points upon the
lines of any railroad or the premises of the Vendee for
the delivery of the Eqguipment to the Manufacturer, the
Vendee shall, at its own expense, forthwith and in the
usual manner, cause the Equipment to be moved to such
point or points as shall be designated by the Manufacturer
and shall there deliver the Equipment or cause it to be
delivered to the Manufacturer; and, at the option of the
Manufaciurer, the Manufacturer may keep the Equipment
on any of the lines of railroad of any railroad or premises
of the Vendee until the Miunufactiurer shall have leased,
sold or otherwise disposed of the same, and for such
purpose the Vendee agrees to furnish, without charge
for rent or storage, the nccessary facilities at any point
or points sclected by the Manufacturer reasonably con-
venient to the Vendee. This agrecinent to deliver the
Equipment and to furnish facilities for itz storage as
hereinbefore provided is of the essence of the agreement
between the parties, and, upon applicalion to any court
of equity having jurisdietion in the premises, the Manu-
facturer shall be enfitled to a decree against the Vendee
requiring specific performance hereof. The Vendee hereby
expressly waives any and all claims against Manufacturer
and its agent or agrnts for damages of whatever nature
in connection with any retaking of any unit of the Equip-
ment in anyv reasonable mannei.

If the Vendee shall wmiake defaunlt as hereinbefore pro-
vided, then at any tiuwe thereafter during the continuance
of such default awd afier the entire indebiedness in re-
speet of Purchase Price shall have been declared innmedi-
ately dne and pavable as= hercinbetore provided, the
Mannfacturer (after retaking possession of the Fquipment
as hereinbefore in thix Article 19 provided) may at its
election, to the extent wot prohibited by any mandatory



—926 —

requirements of law then in force and applicable thereto,
retain the Equipment as its own and make such disposi-
tion thereof as the Manufacturer shall deem fit (including,
if the Manufacturer so elects, the leasing of the Equip-
ment on such terms as it shall deem fit), and in such event
all the Vendee’s rights in the Equipment will thereupon
terminate and, to the extent not prohibited by any man-
datory requirements of law, all payments made by the
Vendee may be retained by the Manufacturer as com-
pensation for the use of the Equipment by the Vendee;
provided, however, that, if the Vendee, within 20 days of
receipt of notice of the Manufacturer’s election to retain
the Equipment for its own use, as hereinafter provided,
shall pay or cause to be paid to the Manufacturer the
total unpaid balance of the indebtedness in respect of the
Purchase Price of all the Equipment which the Vendee
has agreed to purchase hereunder, together with interest
thereon accrued and unpaid and all other payments due
by the Vendee under this Agreement, then in such event
absolute right to the possession of, title to and property
in such Equipment shall pass to and vest in the Vendee;
or the Manufacturer, with or without retaking possession
thereof, may at its election sell the Equipment, or any
unit thereof, free from any and all claims of the Vendee,
or of any other party claiming by, through or under the
Vendee, at law or in equity, at public or private sale
and with or without advertisement as the Manufacturer
may determine, all subject to and in compliance with any
mandatory requirements of law then in force and appli-
cable to such sale; and the proceeds of such sale, less the
attorneys’ fees and any other expenses incurred by the
Manufacturer in taking possession of, removing, storing
and selling the Equipment, shall be ecredited on the
amount due to the Manufacturer under the provisions of
this Agrecment. Written notice of the Manufacturer’s
election to retain the Equipment for its own use may be
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given to the Vendee by {elegram or registered mail ad-
dressed to the Vendve as provided in Article 24 heveof
at any time during a period of 30 days afier the entire
indebtedness in respect of Purchase Price <hall have been
declared inmediately due and pavable as herciubefore
provided; aud if no such notice shall have lLieen given, the
Manufacturer shall he deemed to have elocted to gell the
Fquipment in accordance with the provisions of this Ar-
ticle 19,

To the extent permitled by any mandatory requirements
of law then in furee and applicable thereto, any sale here-
nnder may he held or econdrited at such place or places
and at soch tune or {imes asx the Aanufacturer may
specify, in one lot and as an entirets or in <eparate lots,
and without the necessity of gailerivg af the place of sale
the properiy to be sold, and in general in <uell mauner as
{he Manufacturer may determine in complianee with any
such requirements of Iaw, provided that the Vendre shall
he given written notice of such sale as provided in any
such requirements, hut in any cvent not less than 10 days
prior thereto, by telegram or regivtered mail addressed
to the Vendee as provided in Artiele 24 herveof, If such
sale shall e a private sale permitied by sueh require-
ments, it shall he subject to the right of the Vendee to pur-
chase or provide a purchaser, within 10 davs after notice
of the proposed sale priee, at the =ame price offered by
the intending purchaser or a hetter price. To the extent
nol prehihited by any such requirements of law. the Manu-
facturer may itself Lhid for and hecome the purchaser of
the Fquipment, or any unit thereof, =0 offered for sale
withont accountahility to the Vendee (exeept to the
extent of sarplns money received as herrinafter provided
in this Article 19), and in pavment of the Purchase Price
therefor the Manufacturer «hall be entitled to the extent
not prohibited as aforesaid to have eredited on account
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thereof all sums due to the Manufacturer from the Vendee
hereunder.

Kach and every power and remedy hereby specifically
given to the Manufacturer shall be in addition to every
other power and remedy hereby specifically given or now
or hereafter existing at law or in equity, and each and
every power and remedy may be exercised from time to
time and simultaneously and as often and in such order as
may be deemed expedient by the Manufacturer. All such
powers and remedies shall be cumulative, and the exer-
cise of one shall not be deemed a waiver of the right to
exercise any other or others. No delay or omission of the
Manufacturer in the exercise of any such power or rem-
edy and no renewal or extension of any payments due
hereunder shall impair any such power or remedy or shall
be construed to be a waiver of any default or an ac-
quiescence therein.

If, after applying all sums of money realized by the
Manufacturer under the remedies herein provided, there
shall remain any amount due to it under the provisions of
this Agreement, the Vendee shall pay the amount of such
deficiency to the Manufacturer upon demand, and, if the
Vendee shall fail to pay such deficiency (with interest
thereon at the rate of 10% per annum to the extent legally
enforceable), the Manufacturer may bring suit therefor
and shall be entitled to recover judgment therefor against
the Vendee. If, after applying as aforesaid all sums
realized by the Manufacturer, there shall remain a sur-
plus in the possession of the Manufacturer, such surplus
shall be paid to the Vendee.

The Vendee will pay all reasonable expenses, includ-
ing attorncys’ fees, incurred by the Manufacturer in en-
foreing its remedies under the terms of this Agreement.
In the event that the Manufacturer shall bring any suit



to enforce any of ils rights hereunder and shall be en-
titled to judgment, then in suech suit the Manufacturer
may recover reasonable expenses, including attorneys’
fees, and the amouni thercof zhall be included in such
judgment.

In the event of assignments of intcrest hereunder to
more than one assignee, cach such assignee shall be en-
titled to exereise all rights of the Manufacturer hercunder
in respect of the Equipment assigned to such assignee,
irrespective of any action or failure to act on the part of
any other assignee,

Autrers 200 Ayplicalble Stote Laws, Any provision of
this Agreenient prohibited by any applicable law of any
State, or which by uny applicable law of any State would
convert thi= Agrecment into any insirument other than
an agreement of conditional sale, shall as to sueh Siate
he ineffeetive, withonl modifying the romaining provi-
sions of this Agreement, Where, however, the conflicting
provizions of any applicable State law may he waived,
they ave hereby waived by the Vendee to the full extent
permitted by law, to the end that this Agreement ghall
be deemed to be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the
Vendee, to the fullest extent permiited by law, herehy
waives all statulory or other legal requirements for any
nolice of any kind, notice of intention to take possession
of or sell the Equipment or any unit thercof, and any
other requirements as to the time, place and terms of
sale thercof, any other requirements with respeet to the
enforeement of the Manufacturer’s rights hereunder and
any and all rights of redemplion.

Arricenk 21, Ewtension Nob o Wairer, No delay or omis-
sion in the cxercise of any power or vemedy herein pro-
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vided or otherwise available to the Manufacturer shall
impair or affect the Manufacturer’s right thereafter to
exercise the same. Any extension of time for payment
hereunder or other indulgence duly granted to the Vendee
shall not otherwise alter or affect the Manufacturer’s
rights or the obligations of the Vendee hereunder. The
Manufacturer’s acceptance of any payment after it shall
have become duc hereunder shall not be deemed to alter
or affect the obligations of the Vendee or the Manufae-
turer’s rights hereunder with respect to any subsequent
payments or defaults therein.

ArticLe 22. Recording. The Vendee will cause this
Agreement and any assignments hercof or of any interest
herein, and any supplements hercto or thereto to be filed
and recorded with the Interstate Commerce Commission
in accordance with Section 20c of the Interstate Com-
merce Act; and the Vendee will from time to time do and
perform any other act and will cxecute, acknowledge,
deliver, file and record any and all further instruments
required by law or rcasonably requested by the Manu-
facturer for the purpose of proper protection, to the
satisfaction of counsel for the Manufacturer, of its title
to the Equipment and its rights under this Agreement
or for the purpose of carrying out the intention of this
Agreement; and the Vendee will promptly furnish to the
Manufacturer certificates or other evidences of such filing
and recording, and an opinion or opinions of counsel for
the Vendee with respect thereto, satisfactory to the Manu-
facturer.

ArticLe 23. Payment of Expenses. The Vendee will pay
all reasonable costs, charges, and expenses, except the
counsel fees of the Manufacturer, including stamp and
other taxes, if any, incident to the printing or other
duplicating, execution, acknowledgement, delivery, filing,
registration or recording of this Agreement, of the first

——— e o - —— e — o
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assignment by the Builder of this Agrecment, of any
instrument supplemental to or amendatory of this Agree-
tment or such first assignment and of any certificate of
the payment in full of the indebtedness in respeet of
Purchase Price due hereunder. In addition, the Vendee
will pay all rveasonable costs, charges and expenses, ex-
cept fees and expenses of counsel, but including stamp
and other taxes, if any, of the first assignee of this Agrce-
ment,

ArTicne 24, Nofice. Any notice hereunder to the Vendec
shall be deemed to be properly served if delivered or
mailed to the Vendee at 210 North 13th Strecet, St. Louis,
Missouri 63103, or at such other address as may have
been furnished in writing {o the Manufacturer by the
Vendee. Any notice hereunder to the Builder shall be
deemed to be properly served if delivered or mailed to
the Builder at the address speecified in Item 4 of Schedule
A hercto, or at such other address as may have been
furnished in writing to the Vendec by the Builder. Any
notice hercunder to any assignec of the Manufacturer or
of the Vendee shall be deemed to be properly served if
delivered or mailed to such assignee at such address as
may have been furnished in writing to the Vendee or the
Manufacturer, as the case may be, by such assignee.

ArnticrLe 20. Article Headings. All article headings are
inserted for convenience only and shall not affect any
construetion or interpretation of this Agreecment.

Artrene 26, Efect and Modification of dgrecmment. This
Agrecment exclusively and completely states the rights
of the Manufacturer and the Vendec with respect to the
Equipnient and supersedes all other agreements, oral or
written, with respeet to the Equipment. No variation or
modification of this Agrecment and no waiver of any of
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its provisions or conditions shall be valid unless in writ-
ing and signed by duly authorized officers of the Manu-
facturer and the Vendee.

ArricLe 27. Law Governing. The terms of this Agree-
ment and all rights and obligations hereunder shall be
governed by the laws of the State of Missouri; provided,
however, that the parties shall be cntitled to all rights
conferred by Section 20c¢ of the Interstate Commnierce Aect.

ArticLe 28. Definitions. The term ‘‘Manufacturer’’
whenever used in this Agreement, wmeans, before any as-
signment of any of its rights hereunder, the corporation
pamed in Item 1 of Schedule A hereto and any succes-
sor or successors for the time being to its manufacturing
properties and busiuess, and, after any such assignment,
both any assignee or assignecs for the time being of such
particular assigned rights as regards such rights, and also
any assignor as regards any rights hereunder that are re-
tained and cxcluded from any assignment; and the term
“‘Builder’’, whenever used in this Agreement, means, both
before and after any such assignment, the corporation
named in Item 1 of Schedule A hereto, and any succes-
sor or successors for the time being to its manufacturing
properties and business.

ARrTIcLE 29. Eze¢culion. This Agreement may be simul-
taneously executed in any number of counterparts, each
of which so cxecuted shall be decmed to be an original,
and such counterparts together shall constitute but one
and the same contract, which shall be sufficiently evi-
denced by any such original counterpart. Although this
Agreement is dated as of July 1, 1970, for convenience,
the actual date or dates of execution hereof by the parties
hereto is or are, respectively, the date or dates stated in
the acknowledgements hereto annexed.
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Ix Wrexess WaEREOr, the parties herefo, each pursuant
to due corporale authority, have caused these presents to
be signed in their respeective corporate namges by duly
authorized officers and their respective corporate seals to
be hercunto affixed and duly attested, all as of the day,
month and year first above written.

PuvLivax INcorroRaTED
(PrLLMAN—STANDARD DIVISION)

[SEaL]

Attest 3 % ;% , JJ%/

Asst. Secretary

Anericax Rerrieerator Traxsit ('oMpPaNy

NI = )

President

[SEAL]

Attest: /6&!
Secretary (

—
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StaTk oF ILLINOIS | ss
Couxty or Cook j

On this5 dday of , 1970, before nie person-

ally appeareg wn, to me personally known,
who being by me duly sworn, says that he is a Vice Pres-
ident of PurLMAN INcORPORATED (PULLMAN—STANDARD DI-
visiox); that one of the scals affixed to the foregoing
instrument is the corporate seal of said corporation; that
said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors and he
acknowledged that the execution of the foregoing instru-

ment was the free act and deed of gai corp%n.
Notary P"ibb ic

[NoOTARIAL SEAL]

My Commission Expires ﬁ@z{/[b\, / Z / 3 7 &

Srare or Missousr |
Crry oF St. Louss j

On thisﬁr’a’ day of \/ one 1970, before me person-

ally appeared Thos £ Fox , to me personally known, who
being duly sworn, says that he is the President of
AmEericAN RerrioEraTor Transre CompaNy; that one of |
the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation, that said instrument was
signed and scaled cn bhehalf of said corporation by au-
thority of its Board of Directors and he acknowledged
that the execution of the foregoing instrument was the

frce act and dced of said corporation.
- @ '/2,4%
Notary Public

[NoTariaL Sear]
B ) }

‘My Commissio‘n Expires /UA ~+~& 1970




SCHEDULE A

Pullman Incorporated
(Pullman—Standard division)

Item 1: Pullman Incorporaied (Pullman—=Standard di-
vision), a Delaware corporation.

Item 2: Settlement for the Equipment delivered to and
accepted by the Vendee hercunder shall be mwade on one
closing date.

Tterm 3: The Committed Amount: $12,600 per unit of
the Equipment (Limited to an aggregate of $1,260,000
for all 100 units of the Equiprment).

Ttem 4: 200 S. Michigan Ave., Chicago, Ilinois.
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AGREEMENT AND ASSIGNMENT dated as of
July 1, 1970, by and between the corporvation first
named in the testimoninm below (hereinafter called
the Builder), and MgercaxtiLe Trust CoMpaNy Na-
rioNaL Associatio¥ (hercinafter called the Assignee),
a corporation duly organized and existing under the
laws of the United States.

WaERRa~ the Builder and AxEricANy REFRIGERATOR TRAXN-
s1T CoMpaNyY, a New Jersey corporation (hereinafter called
the Vendee), have entered into a Conditional Sale Agree-
ment dated as of July 1, 1970 (hereinafier called the
Conditional Sale Agrcement), covering the manufacture,
sale and dclivery by the Builder and the purchase by the
Vendce of the railroad equipment deseribed or referred
to in the Conditional Sale Agreement (hereinafter called
the Equipment);

Now THekErorr, this Agreement and Assignhment (heve-
inafter called this Assignment) Wrirxesserr: That, In
consideration of the sum of One Dollar and other good
and valuable consideration paid by the Assignee to the
Builder, the receipt of which is hereby acknowledged, as
well as of the mutual covenants herein contained:

SecTiox 1. The Builder hereby assigns, transfers and
sefs over unto the Assignee, its sueccessors and assigns,
(«) all the right. tifle and interest of the Builder in and
{o the Equipment and each unit thercof when and as
soverally delivered and accepted and, as to cach such
unit, upon payment to the Builder of the amounts re-
quired to be paid under Section 6 hereof in respeet of
such unit, (&) all the rivht, {itfle and interest of the
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Builder in and to the Conditional Sale Agreement in re-
spect of the Equipment (except the right to manufacture
and the right to receive the payments specified in the
third paragraph of Article 2 thereof and in subparagraphs
(a) and (b) of the third paragraph of Article 3 thereof
and in the last paragraph of Article 17 thereof, and reim-
bursement for taxes paid or incurred by the Builder as pro-
vided in Article 5 thereof), and in and to any and all
amounts which may be or become due or owing by the
Vendee to the Builder under the Conditional Sale Agree-
ment on account of the Vendee’s indebtedness in respect
of the Purchase Price of the Equipment and interest
thereon, and in and {o any other sums becoming due
from the Vendec under the Conditional Sale Agreement,
other than those hereinabove excluded, and (¢) all of the
Builder’s rights, powers, privileges and remedies under
the Conditional Sale Agreement (without any recourse,
however, against the Builder for or on account of the
failure of the Vendec to make any of the payments pro-
vided for in, or otherwise to comply with, any of the pro-
visions of the Conditional Sale Agreement); provided,
however, that this Assignment shall not subject the As-
signec to, or transfer, or pass, or in any way affeect or
modify, the liabilily of the Builder to construet and de-
liver the Equipment in accordance with the Conditional
Sale Agreement or in respect of its obligations contained
in Articles 10 and 16 of the Conditional Sale Agrecment,
or relieve the Vendee from its obligations to the Builder
under Articles 2, 5, 10, 15 and 16 (except that the As-
signee shall also be entitled to the benefit of the Vendee’s
obligation under Articles 10, 15 and 16) of the Conditional
Sale Agreement, it heing understood and agreed that, not-
withstanding this Assignment, or any subsequent assign-
ment pursuant to the provisions of Article 17 of the
Conditional Sale Agreement, all obligations of the Builder
to the Vendee in respect of the Equipment shall be and
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remain enforceable by the Vendee, its suecessors and as-
signs, agaiust and oulv against the Builder. In further-
ance of the foregoing assignment and transfer, the Builder
herchy authorizes and empowers the Assignee, in the As-
signee’s own uname or in the name of the Assignee’s
nowinee, or in the name of and as attornmey, hereby ir-
revoeably constituted, for the Builder, to axk, dewand, sue
for, eolleet, receive and enforee any and all sums to which
the Assignee iz or may hecome entitled under this Assign-
ment and eomplianee by the Vendee with the terms and
agrecients ou its part to he performed under the Condi-
tional Sale Agreement. but at the expense and liability
and for the sole benefil of the Assignee.

Siteriox 2. The Builder covenants and agrees that it will
construet the Equipwent in full accordance with the Con-
ditional Sale Agreement and will deliver the same upon
completion to the Vendee in accordance with the provi-
sions of the Conditional Sale Agreement; and that, not-
withstanding this Assignment, it will perform and fully
comply with each and all of the eovenants and condi-
tions of th~ Conditinnal Sale Agreement set forth {o be
performed and cowplied with by the Builder. The Builder
further covenants and agrees that it will warrant to the
Assignee and the Vendee that at the time of delivery of
any unit of the ISguipment it had legal title {o such unit
and good and lawful right to scll such unit and the title
to such unit was tree of all claims, liens and encunibrances
of any nature cxcept only the rights of the Vendee under
the Conditiomal Sale Agrecment; and the Builder further
covenants and agrees that it will defend the title to such
unit against the demands of all persons whomsoever based
on claims originating prior to the delivery of such unit by
the Builder to the Veudee; all subjeet, however, to the
provisionz of the Conditional Sale Agrecwent amd the
rights of the Veudee thereunder.



—d

Secrion 3. The Builder covenants and agrees with the
Assignee that in any suit, procceding or action brought by
the Assignee under the Conditional Sale Agreement for
any instalment of, or interest on, indebicdness in respect
of Purchase Price or to enforce any provision of the Con-
ditional Sale Agrecment, the Builder will save, indemnify
and keep harniless the Assignee from and against all ex-
pense, loss or damage suffered by reason of any defense,
setoff, counterclaim or recoupment whatsoever of the Ven-
dee arising out of a breach by the Builder of any obliga-
tion in respect of the Kquipment or the manufacture,
construction, delivery or warranty thereof, or under Arti-
cles 10 and 16 of the Conditiondl Sale Agrecment, or by
reason of any defensc, setoff, counterclaim or reconpment
whatsoever arising by reason of any other indcbtedness
or liability at any time owing to the Vendee by the
Builder. Any and all such obligations shall be and remain
enforceable by the Vendece against and only against the
Builder and shall not be enforceable against the Assignee
or any party or partics in whom title to the Equipment
or any unit thereof or any of the righis of the Builder
under the Conditional Sale Agreement shall vest by reason
of this assignment or of successive assignments.

The Builder shall have no liability under the foregoing
provisions of this Section 3 unless (a) the Assignee, in
any such suit, procecding or action by the Assignee, here-
inabove described, promptly moves or takes other ap-
propriate action on the basis of Article 17 of the Condi-
tional Sale Agrecment, to strike any such defense, setoff,
counterclaim or recoupment asserted by Vendee and the
court or other body having jurisdiction in such suit,
proceeding or action, denies such motion or other action
and accepts such defense, setoff, counterclaim or recoup-
'ment as an issuc in such suit, proceeding or action, and
(b) upon any such denial and acceptance, the Assignee
promptly notifies the Builder of any such defense, sctoff,
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counterelaim or recoupment asserted by Vendee and the
Builder is given the right by the Assignee to compromise,
settle or defend against, at its expense, such defense,
setoff, counterclaim or recoupment.

The Builder will indemmify, proteet and hold harmless
the Assignee from and against any and all liability,
claims, demands, costs, charges and expenses, including
royalty payments and counsel fees, in any manner im-
posed upon or aceruing against the Assignee or its as-
signs because of the use in or about the construection or
operation of the Eguipment, or any unit thereof, of any
design, article or material whieh infringes, or is claimed
to infringe oun any patent right, cxecpt for any design,
article or material «peeifiecd by the Vendee and not manu-
factured by the Builder. The Builder agrees that any
amount payable 1o it by tlie Vendee in respeet of the
Equipmeni, whether pursuaut to the Conditional Sale
Agreement or otherwise, not hereby assigned to the As-
signee, shall not be rccured by any lien or charge on the
Equipment or any unit thereof.

Section 4. The Builder covenunts and agrees that, at
the time of delivery of cach mnit of the Equipment to the
Vendee, there will be plainly, distinetly, permanently and
conspicuously placed and fastened on each side thereof a
metal plate bearing the following legend, or sueh legend
shall be otherwise plainly, distinetly, permanently and
conspicuously marked on cach side thereof, in either case
in lcetters not less than one-half inch in height:

“MercaNTiLE TwrUsT CoMPANY NATIONAL ASS0CIATION,
AssteNeE, Owxer”’

Srerion 5. Upon request of the Assignee, its succoggors
and assigns, the Builder will execute any and all instru-
ments whiech may be uccessary or proper in order to dis-
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charge of record the Conditional Sale Agreement or any
other instrument evidencing any interest of the Builder
therein or in the Equipment.

Sectrox 6. The Assignee, on each Closing Date fixed as
provided in Article 3 of the Conditional Sale Agreement
with respeet to a Group (as defined in said Article 3) of
Equipment, shall pay to the Builder an amount equal to
that portion of the Interim Invoiced Purchase Price of
such Group not payable by the Vendee pursuant to sub-
paragraph (a) of the third paragraph of said Article 3,
provided that there shall have been delivered to the As-
signee, as provided in Article 17 of the Conditional Sale
Agreement, at least 5 business days prior to such Closing
Date, the following documents, in form and substance
satisfactory to it:

(a) A Bill of Sale from the Builder to the Assignee
evidencing the transfer to the Assignee of title to the
units of the Equipment in such Group and warranting
to the Assignee and io the Vendee that at the time
of delivery to the Vendee under the Conditional Sale
Agreement the Builder had legal title to such units
and good and lawful right to sell such units and that
title to such units was free of all claims, liens, sccurity
interests and other encumbrances of any nature, ex-
cept only the rights of the Vendce under the Condi-
tional Sale Agrecement;

(b) A Certificate of Acceptance signed by an officer
or other authorized representative of the Vendee stat-
ing that the units of the Fqunipment in such Group
have been delivered to the Vendee in acecordance with
the Conditional Sale Agreement and have been in-
spected and accepted by him on behalf of the Vendee
and further stating that all such units have been
marked as required by Seetion 4 hereof;
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{(¢) An invoice for the wuuits of the Eyuipment
in such Group accompanied by or having endorred
thereon a certification by the Vendee as to the cor-
rectness of the prices of such units as set forth in
said invoice;

(d) An opinion of counsel for the Vendee stating
that (i) the Vendee is a dulyv organized and existing
corporation in good sianding under the laws of its
Statce of incorporation and has the power and author-
ity to own its properties and to carry on its business
as now conducted, (ii) the Conditional Sale Agree-
ment has been duly authorized, executed and delivered
by the Vendee and is a valid instrument binding
upon the Vendee and enforceable against the Vendee
in accordance with itz terms, (it2) the (onditional
Sale Agreement and this Assignment have been duly
filed and recorded with the Interstate Commerce Com-
mission in accordance with Section 20c¢ of the Inter-
state Commerce Aect and that no other filing or ree-
ordation is necessary for the protection of the rights
of the Assignec in any State of the United States of
America, (ir) no approval of the Interstate Commerece
Commirsion or any other govermental authority is
necessary for the exccution and delivery of the Con-
ditional Sale Agreement and () title to the units of
the Equipment in such Group is validly vested in the
Assignee, free of all claims, liens, security interests
and other encumbraneces, except only the rights of
the Vendee under the Conditional Sale Agreement;

(¢) An opinion of counsel for the Builder stating
that (¢) the Builder i~ a dulv organized and existing
corporation in good standing under the laws of its
State of incorporation and has the power and anthor-
ity to own its properties and to carry on its business
us now conducted, (ii) the Conditional Sale Agree-
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ment has been duly authorized, executed and delivered
by the Builder and is a valid instrument binding upon
the Builder and enforceable against the Builder in
accordance with its terms, (4i¢) this Assignment has
been duly authorized, executed and delivered by the
Builder and is a valid instrument binding upon
the Builder and enforccable against the Builder in
accordance with its terms, (iv) the Assignee is
vested with all the right, title and interest of the
Builder in and {o the Conditional Sale Agreement
purported to be assigned to the Assignee by this
Assignment, and (v) title to the units of the Equip-
ment in such Group is validly vested in the Assignee,
and that such units, at the time of delivery thereof
to the Vendee, were free of all claims, liens and en-
cumbrances except only the rights of the Vendee
under the Conditional Sale Agreement; and

(f) Unless payment of the amount (if any) pay-
able pursuant to subparagraph (@) of the third para-
graph of Article 3 of the Conditional Sale Agreement
is made by ithe Assignee through the use of funds
furnished to it for the purpose by the Vendee, a
counterpart of a receipt from the Builder acknowl-
edging such payment.

Within ten business days after delivery to the Assignec
of the Final Certificale (as defined in the Conditional Sale
Agrcement) accompanied by or bearing thereon a certifica-
tion by the Vendee as to the correctness of the prices
stated therein, Assignee shall pay to the Builder the
amount, if any, by which that portion of the Final In-
voiced Purchase Price (as defined in the Conditional Sale
Agreement) which shall be payable by the Vendee pur-
suant to subparagraph (c) of the third paragraph of Ar-
ticle 3 of the Conditional Sale Agreement shall exceed the
amount therctofore paid to the Builder pursuant to the
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foregoing provisions of this Seetion 6. The Final Certifi-
cate shall be delivered on or before January 1, 1971.

It is understood and agreed that the Assignee shall not
be required to make any payment in respeet of, and shall
have no right or interest in, any Equipment excluded
from the Conditivnal Sale Agrecment pursuant to Arti-
cle 2 thereof. The Assignee shall at the request of the
Builder or the Vendee execute or join in the execution
of sueh supplemental agreement as may be deemed neces-
sary or appropriate 1o cxelude any such Eqguipiwent from
the Couditional Sale \Agrcement and from this Agreement
and Assignment.

The term ““buginess days'' as used herein meaus calen-
dar days, exclnding Saturdavs, Sundays, and holidays.

Section 7. The Assignee may assign all or any of it«
rights under the Conditional Sale Agrcement, ineluding
the right to recvive any pavments due or to beecome due
to 1t from the Vendee thereunder. In the event of any
such asrignment any such subsequent or successive as-
signee or assignees shall, to the extent of such assign-
ment, enjoy all the rights and privileges and be subjeet
to all the obligations of the Assignee hereunder.

Sectioy 8. The Builder hereby:

(o) represents and warrants to the Assignee, its
guecessors and assigns, that the Conditional Sale
Agreciwent was duly authorized and lawfully ex-
ecuted and delivered by it for a valid econsideration,
that (assuming wvalid authorization, exccution and
delivery by the Vendee) the Conditional Sale Agrce-
ment is a valid and cxisting agreement binding upon
the Builder and enforccable against the Builder in
accordance with its terms and that it ix now in forec
without amendment thereto; and



—10—

(b) covenants and agrees that it will from fime to
time and at all times, at the request of the Assignee,
or its successors or assigns, make, execute and deliver
all such further instruments of assignment, transfer
and assurance and do such further acts and things
as may be necessary and appropriate in the premises
to give cffect to the provisions hereinabove set forth
and more perfectly to conform the rights, title and
interests hereby assigned and transferred to the As-
signee or intended so to be.

Sectiox 9. The terms of this Assignment and all rights
and obligations hercunder shall be governed by the laws
of the State of Missouri: provided, however, that the par-
ties shall be entitled to all rights conferred by Section
20c of the Interstate Commerce Act. The terms, rights
and obligations of the parties hereunder may not be
changed orally, but may be changed only by an agreement
in writing signed by the party against whom enforcement
of such change is sought.

Secrion 10. This Agreement and Assignment may he
simultaneously executed in any number of counterparts,
each of which so executed shall be deemed to be an orig-
inal, and such counterparts together shall constitute but
one and the same instrument, which shall be sufficiently
evidenced by any such original counterpart. The Assignece
agrees to deliver one of such counterparts, or a certified
copy thercof, to the Vendee, which delivery shall consti-
tute duc notice of the assignment hereby made. Although
this Agreement and Assignment is dated for convenience
as of July 1, 1970, the actual date or dates of execution
hercof by the partics hereto is or are, respectively, the
date or dates stated in the acknowledgements hereto
annexed.

In Wirness WHEREOF, the parties hereto, each pursuant
to due corporate authority, have caused these presents to
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be signed in their respective corporate nawmes by duly
authorized officers and their respective corporate seals to
be hereunto altixed and duly attested, all a= of the day,
month and year first above written,

PuLLMaN INCORPORATED
(PTLLMAN—STANDARD DIVISION)

Attest: //’// W/{:{%/ | .

Asst, Secretary -7

Mercawrine Trust CoMpavy
NATIONAL ASSOCIATION

et 1 VAV

Vice President

[Sear]

tretary

N
—



StaTE or ILLiNOIS ss_
CouNty oF Coox

On this,?j’d' day o , 1970, before me person-

ally appeare t,,j? Proe s 10 me personally known,
who, being by me duly sworn, says that he is a Vice Presi-

dent of PuLrmMan INCORPORATED (PULLMAN—STANDARD DI-
visiox) ; that one of the seals affixed to the foregoing
instrument is the corporate seal of said corporation; that
-said instrument was signed and scaled on bchalf of said
corporation by authority of its Board of Directors, and
he acknowledged that the execution of the foregoing in-

strument was the free ael and ] of said e ration,
Notary Public

[NoTaraL Sgawr]

My Commission Expires ﬁ - Y.
elder 17,757 2

StaTE oF Missoun: |
Crry or St. Louss

On this'ﬂ‘ﬁ&ay of Ml , 1970, before me person-
ally appearedo ﬁ W""“"‘""“,%o me personally
known, who, being by me duly sworn, says that he is a
Vice President of MercaxtiLe Trust Compaxy NaTioNAL
Association ; that one of the seals affixed to the foregoing
instrument is the seal of said corporation; that said in-
strument was signed and sealed on behalf of said corpo-
ration by authority of its Board of Directors, and he
acknowledged that the exccution of the foregoing instru-
ment was the frec act and decdeuf, said copporation.

Notary for the County of St. Louis Notary Public!

which adjoins the City of St. Louis
[Noraran SeaL]

My Commission Expiresyoyember 24, 1972
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ACKNOWLEDGMENT OF NOTICE OF

ASSIGNMENT

Receipt of a copy of, and due notice of the assignment
made by, the foregoing Agreement and Assignment, is
acknowledged as of July 1, 1970.

AMERICAN REFhiGeraTorR Transit CoMPARY

By Mﬁlﬁc .

President



